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Report from the President 

The mid-year meeting of the College in Phoenix will find it grown in 
numbers to about 240, with 30 acceptances received so far out of the 
invitations issued following the vote at our annual meeting last October 
in Washington. Under our revised mid-year election procedure we will 
consider in May additional nominees who are now being reviewed by 
Alex Black's committee. At the same time. we exDect to examine in more 
detail our general standards for membership.   his will facilitate both the 
process of nomination and of review and recommendation by the Mem- 
bership Committee. 

The months since the last annual meeting have not brought us any 
urgent issues of material scope on real estate other than Formal Ethics 
Opinion 346, on which I have reported to you in a separate brief outline 
in this newsletter. There is, however, some speculation that, in connec- 
tion with taxation of the disposition of United States real property by for- 
eign investors, the Treasury may attempt to revive the concept of with- 
holding by the buyer. If so, the College will move quickly to present the 
membership's views. 

As I suggested in my first letter to you, we anticipate establishing 
committees additional to those created by President Lane, emphasizing 
not only our ongoing functions, such as a Committee on Meetings and 
Programs, but also those attuned to significant current developments in 

The Indians Again 
By: Frederick S. Lane 

The lndians are on the warpath again in Massachusetts. Notwith- 
standing judicial rebuffs in Mashpee Tribe v. New Seabury Corp. eta/. 
(592 F.2d 575 (1979), cert. denied October 1, 1979, 100 S.C. Rep. 138) 
and in Epps et a/. v. Andrus et al(611 F.2d 91 5 (1 979)), six suits have 
been filed in the Massachusetts Federal District Court by tribes denomi- 
nated the Herring Pond Tribe (formerly the Conassakumkanets), the 
Mashpee Tribe, the Troy Tribe, the Christiantown Tribe, the Gay Head 
Tribe, and the Chappaquiddick Tribe involving their alleged reservations 
and other claimed rights. Affected by the suits are some 23,600 acres of 
land in the Towns of Plymouth, Bourne, Mashpee, Fall River, West 
Tisbury, Gay Head and Edgartown, including the entire Towns of 
Mashpee and Gay Head. Named defendants in each case include, inter 
alia, James G. Watt, Secretary of the Interior, and the judges of various 
courts having jurisdiction over the registration of title to, and transmis- 
sion of, real property, as well as private owners of portion of the land 
affected. A variety of prayers for relief are comprehended in the exten- 
sive pleadings, but the requested relief possibly causing the most com- 
ment reads 

"All non-Indian structures, and all installations servicing same 
such as roads, water mains, disposal systems, telephones and 
electric lines, fences, barriers, gates, signs and the like be re- 
moved forthwith and the land, waters and environment be re- 
stored to their or~ginal condition." 

As might be supposed, conveyancers, title examiners, title insurers 
and the real estate bar generally are concerned by the implications of 
these cases. It is expected that in the near future hearings will com- 
mence on the various pleas in bar and defense motions which have 
been filed. Pending resolution of the several issues involved, we are left 
to wonder where the lndians will strike again. We have not left the fron- 
tier behind us. 

real estate law, with particular emphasis on the variations in documenta- 
tion caused by inflation and by fears of inflation. 

In this latter endeavor we hope to draw on the experience of some 
of our foreign colleagues and to invite them to address us on develop- 
ments in their countries which may have anticipated trends we are now 
facing, such as rent review clauses in commercial leases. 

We should, I believe, also look closely at the legal questions which 
have surfaced in the varying attempts to adjust traditional mortgage doc- 
uments to ratcheting inflation issues such as the vitality, if any, of the 
ancient English strictures against clogging the equity of redemption and 
on some of the more difficult legal and drafting problems involved in the 
increasingly pervasive area of joint venture agreements. 

In sum. I hope we will take the college in directions which are practi- 
cal as well as timely and which can be pursued at a level of technical 
expertise unique to our group. 

I look forward to seeing you at Phoenix. 

Anthony B. Kuklin 
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State Environmental Protection Act 
By: Allen E. Priestley 

The National Env~ronmental Protection Act ("NEPA") became ef- 
fective on January 1. 1970. As a result, a substant~al body of case, statu- 
tory and regulatory law has developed governing the administrative pro- 
cedures and the scope of court review involved in matters concerning 
environmental law. Under the Federal Administrative Procedures Act, 
Section 701 (a) et seq., federal administrative agencies are given broad 
discretion in making environmental determinations. The scope of court 
review of these determinations has, however, been severely limited by 
recent United States Supreme Court decisions (Vermont Yankee Nu- 
clear Power Corp. v. HRDC. 435 U.S. 519 [1978]; Strycker's Bay Neigh- 
borhood Council v. Karlen. 444 U.S. 223 [I 9801). The doctrine set forth 
by these cases seems to be that the courts can only review whether 
NEPA's procedural requirements have been met; once that determina- 
tion has been made, the courts are not permitted to review the agency's 
exercise of discretion on the substantive issues. Following the enact- 
ment of NEPA, many of the states passed their own environmental pro- 
tection statutes and a similar body of law has developed concerning the 
role of the state courts in major actions affecting the environment. 
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Tax Shelter Opinion Letters 
and the Ethical kesponsibilities 

of the Tax Lawyer 
By: Anthony 6. Kuklin 

Over the past year an issue of national significance in the real 
estate field concerned the ethical responsibilities of the tax lawyer in real 
estate syndications, particularly those that the Treasury has character- 
ized as abusive tax shelters. In 1980 the Treasury proposed amend- 
ments to Circular 230 governing practice before the IRS, which would 
have required, inter alia, compliance with specified standards of due dili- 
gence and disclosure. However. that proposal never became final. 

Howard Abramson of our College monitored the progress of the 
proposed change and reported to us on possible problems; on June 1 ,  
1981 the Standing Committee on Ethics and Professional Responsibility 
of the ABA issued a fairly sweeping opinion in this area known as Formal 
Opinion 346. Although the opinion was aspirational only, the assumption 
was generally made that the Treasury was watching closely to see the 
extent to which the profession was prepared to engage in ethical self- 
regulation. 

Formal Opinion 346 raised a number of interpretative and substan- 
tive questions to which several ABA Sections and members of the Col- 
lege responded. The Committee on Ethics and Professional Responsi- 
bility has sought to distill the best of the suggestions, without losing the 
original thrust of the June 1 opinion, and has now promulgated a super- 
seding Formal Opinion 346 dated January 29 1982. A copy of the re- 
vised Opinion may be obtained by writing the editor of the Newsletter. 

Robert 0 .  Hetlage of the College, who is Chairman of the ABA Sec- 
tion on Real Estate, Probate and Trust Law, spearheaded that Section's 
efforts which produced several written commentaries as the Opinion 
passed through various draft stages. The writer, Howard Abramson, 
John Gose and Lurton Massee, also worked with Mr. Hetlage in devel- 
oping the draft. 

The scope of the Opinion, even in its revised form, is still broad (it 
applies to all tax shelters as defined therein, not merely the "abusive" 
ones) and every attorney working in the tax shelter area should read the 
Opinion and be aware of its compass. 

Among other things, a lawyer who issues an opinion in connection 
with the promotion of a tax shelter must, where possible, provide (I) an 
opinion as to the likely outcome on the merits of each material tax issue 
which is reasonably susceptible to challenge by the Internal Revenue 
Service and (2) an overall evaluation of the extent to which the tax bene- 
fits in the aggregate are likely to be realized. An opinion is deemed to be 
involved if the tax advice is referred to either in the offering or sales ma- 
terials and the term also includes the tax aspects or tax risk portions of 
the offering materials, whether or not a separate opinion is issued. 

Additionally, with respect to due diligence, the lawyer should (1) re- 
quire from the client full disclosure of the facts, (2) be satisfied that the 
material facts are accurately and completely stated in the offering mate- 
rials. (3) ascertain that competent professional advice has been ob- 
tained on non-tax legal issues, and (4) review the opinions of other 
counsel on material tax issues if responsibility for such opinions is di- 
vided. The revised Opinion clearly steps backward from the original ver- 
sion of Opinion 346 (June 1, 1981), which warned an attorney not to is- 
sue a tax shelter opinion unless, in his good faith judgment, there was a 
"reasonable likelihood" that the major tax consequences used to pro- 
mote the venture would, if litigated, be resolved in favor of the taxpayer. 

The effect of the Opinion on the Treasury's desire to shore up circu- 
lar 230 is still, however, an open question. The Assistant Secretary of 
the Treasury for Tax Policy, John E. Chapoton, stated in his address to 
the Section of Taxation of the ABA in Orlando. Florida on February 13, 
1982 that the Treasury was troubled about the possibility that practition- 
ers would interpret the revised Opinion 346 as permitting them to issue 
"reasonable basis" opinions as tax fraud insurance, a practice that 
Treasury officials had sharply criticized. 

If those amendments had been adopted intact, they would have re- 
quired a tax practitioner not to provide an opinion for use in promoting a 
tax shelter unless he included a conclusion "that it is more likely than not 
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Federal Government Responsible 
for Negligent Inspection 

and Supervision 
By: Richard S. Fries 

In a far-reaching decision involving the federal Farmers Home Ad- 
ministration ("FmHA," an agency of the Department of Agriculture), the 
6th Circuit Court of Appeals has held FmHA liable to an owner in con- 
nection with its inspection and supervision of the construction of a home 
in Tennessee (Neal v. Bergland, 646 F.2d 11 78 16th Cir. 19811). Plaintiff- 
owner obtained a direct rural housing loan from FmHA in 1976 pursuant 
to a program for financial assistance for home construction to persons of 
low-to-moderate income residing in rural areas. Plaintiff's construction 
contract with the builder provided that construction must conform to 
FmHA-approved plans and that FmHA would have the right to inspect 
materials and workmanship. Various inspections were conducted during 
and after construction and no variances from approved plans and speci- 
fications were reported. Late in 1977 plaintiff notified FmHA and the 
builder of several defects in the home. FmHA conducted another inspec- 
tion and found numerous defects. The builder never cured them and in 
late 1978 plaintiff asked FmHA to pay the cost of remedying the defects. 
FmHA refused and, after exhausting her administrative remedies, plain- 
tiff commenced an action in state court. The action was removed to the 
United States District Court for the Eastern District of Tennessee. Plain- 
tiff alleged, inter alia, negligence by FmHA for its failure properly to ex- 
ecute its obligation to inspect and supervise construction of the house. 
The District Court held (489 F. Supp. 512) that there was no duty owed 
to plaintiff by FmHA, because the agency's sole obligation was to pro- 
vide an opportunity to obtain decent housing. The District Court held that 
FmHA was not to be made "an insurer of the quality of the workmanship 
for structures funded with the loan proceeds." 

The 6th Circuit Court of Appeals reversed, holding that plaintiff had 
a valid claim against the United States under the Federal Tort Claims 
Act, 28 U.S.C. Sec. 2671 et. seq., for its failure to use due care and its 
negligent performance of the operational task of inspection and supervi- 
sion. The Court relied on the well established legal principle that "one 
who undertakes to act, even though gratuitously, is required to act care- 
fully and with the exercise of due care and will be liable for injuries proxi- 
mately caused by failure to use such care." 

The 6th Circuit also discussed the Federal Tort Claims Act's "mis- 
representation exception" of 28 U.S.C. 2680(h), concluding that misrep- 
resentation connotes acts including inaccurate reports and deceit as dis- 
tinguished from the failure to use due care in a voluntary undertaking 
(inspection and supervision). 

The Court concluded that: "Congress, we believe, intended plaintiff 
to be the beneficiary of the inspection and technical assistance offered 
by FmHA given the purpose of the Act and plaintiff's particular circum- 
stances." This decision seems to be at variance with another recent de- 
cision by the 10th Circuit Court of Appeals (Reynolds v. U.S., 643 F. 2d 
707 [loth Cir. 19811) where that Court found FmHA not responsible for 
the failure of its inspector to inspect a home's furnace system before ap- 
proving the residence for a mortgage. The only apparent reason for the 
conflict between the two cases seems to be that in Neal the cause of 
action was based on negligent inspection in the first instance whereas in 
Reynolds a negligent appraisal was involved. Inspection, unlike ap- 
praisal, or evaluation, involves an affirmative undertaking which the gov- 
ernment had the obligation to perform with care. 

Forfeiture Liability of a Developer 
and Contractor of Low Income 

Housing Under the Federal 
False Claims Act 

By: Eugene J. Morris 

Section 236 of the National Housing Act authorized HUD to insure 
mortgages and subsidize interest payments on loans to low income 
housing projects. Such an insurable mortgage is limited to 90O/0 of the 
project's replacement costs, which include construction costs. The inter- 
est subsidy reduces the interest the sponsor is required to pay to one 

percent of the unpaid principal due on the mortgage; the larger the mort- 
gage, therefore, the larger the subsidy. Upon completion of the project, 
the sponsor must submit a statement of actual costs to HUD. If the costs 
are less than estimated, the insurable mortgage is reduced, and the 
sponsor is required to repay the overpaid portion of the principal to the 
mortgagee. Interest subsidies are paid directly to the mortgagee who 
submits a monthly voucher to HUD, certifying, among other things, that 
the mortgage is not in default. 

Richard Ehrlich was the sole general partner of the sponsor of such 
a low-income housing project developed in California. He was also the 
generhl contractor and sole owner of one of the subcontractors. Upon 
completion of the project in 1972, Ehrlich submitted statements that 
overstated the construction costs; he thus enabled the partnership to 
avoid repaying a portion of the principal to the mortgagee. Ehrlich also 
certified falsely that there was no identity of interest with any subcontrac- 
tor (in violation of his agreement to notify HUD of such identity of inter- 
est). In 1975, Ehrlich pleaded guilty to two indictments of submitting 
false documents to a government agency. In 1978, HUD demanded that 
Ehrlich repay the excess principal to the mortgagee. Ehrlich refused. 
HUD then commenced an action and moved for summary judgment 
(US. v. Ehrlich, 643 F.2d 634 19th Cir. 19811). The trial court gave judg- 
ment in full to the United States; the Court of Appeals for the Ninth Cir- 
cuit (by a divided Court) affirmed. 

The defendants urged that issues of fact existed which require a 
trial, that the United States lacked standing to sue and that the claim was 
barred by the statute of limitations. In rejecting all of these defenses the 
District Court directed that Ehrlich's partnership reduce the principal on 
the mortgage by $227,700 (based on the falsely overstated construction 
costs).   he District Court also assessed a number of "forfeitures" 
against Ehrlich and awarded double damages to HUD under the Federal 
False Claims Act (Rev. Stat. $3490, 3494 and 5438). The 
overstatements of cost made by Ehrlich were undisputed; hence Ehrlich 
was required to reduce the principal on the mortgage. Additionally, un- 
der the False Claims Act, because Ehrlich knowingly supplied the false 
certifications that became part of the false vouchers submitted each 
month (therefore falsely inflating the interest subsidies), Ehrlich, like the 
"band of conspirators defrauding the government," would be responsi- 
ble for 76 separate forfeitures. The Court of Appeals referred to United 
States v. Bornstein, 423 U.S. 303 (1976), as suggesting that "if a person 
knowingly causes a specific number of false claims to be filed, he is lia- 
ble for an equal number of forfeitures." Double damages were awarded 
to HUD based both on the excess interest subsidies HUD was wrong- 
fully forced to pay and on Ehrlich's admittedly false disclaimers of an 
identity of interest with any of the subcontractors. 

One judge, dissenting in part, would have reversed that portion of 
the judgment which imposed the 76 forfeitures and would have, instead, 
allowed them only in two instances (the Mortgagor's Certificate and the 
Contractors Certificate of Cost). The difference between the judges 
arose out of their differing interpretation of United States v. Bornstein, 
regarding the liability of Ehrlich for filings with the government made by 
the mortgagees. 

Warranty Upheld On Condominium 
By: Albert D. Quentel 

Exposure of condominium developers for liability to unit owners and 
the condominium association has been broadened in a Florida appellate 
decision grounded on implied warranty and negligence. The decision 
upholds a nonjury trial court judgement against a developer for 
$91 7,356.00, and holds that there is in addition to the implied warranty 
of fitness and merchantability, separate and independent implied war- 
ranties of substantial compliance with plans and specifications filed by 
the developer and approved by the governmental authority issuing build- 
ing permits and of compliance with applicable building codes. While rec- 
ognizing that privity of contract must exist with respect to the implied 
warranties, the court allowed recovery for the benefit of subsequent pur- 
chasers on the theory of negligent performance of a contractural duty to 
construct in accordance with filed plans and the code, and decided that 
recovery could be had in the absence of personal injury or property dam- 
age on the theory of "damage to an intangible economic interest." 
Drexel Properties, Inc. v. Bay Colony, Inc., 406 So. 2d 515 (Fla. District 
Court of Appeal, 4th District), November 4, 1981, rehearing denied 
December 18, 1981. 
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AUTHENTICATION OF FOREIGN 
DOCUMENTS - NEW PROCEDURE 

By: James Pedowitz 

Authentication of certain official certificates, documents and notarial 
acts on various documents (including deeds, etc.) executed in any of the 
participating countries, for use or recordation in any of the other listed 
countries (including the United States of America) will no longer be by 
consular certificate, but by a certificate called an "Apostille" in the form 
of a square with sides at least 9 centimeters long as follows: 

APOSTILLE 

(Convention de La Haye du 5 octobro 1961) 

1. Country: 
This public document 

2. has been signed by 

3. acting in the capacity of 

4. bears the sealistamp of 

Certified 

5, at 6. the 

8. No. 

9. Seallstamp: 10. Signature: 

The Apostille is either placed on the document or attached as an 
"allonge." 

When properly filled in, it certifies the authenticity of the signature, 
the capacity in which the notary or other officer has acted, and, where 
appropriate, the identity of the seal or stamp which the document bears. 

Each participating country designates the officer(s) who isiare au- 
thorized to execute the Apostille. Additional countries may join the con- 
vention as time passes. In the United States, it is usually the Secretary 
of State or officers associated with that office that may execute. 

This new procedure only affects the authentication of acknowledge- 
ments before other officers in the foreign country, but does not affect the 
power or propriety of the United States Consul or a Vice Consul. 

Information as to the authorities competent to issue the Apostille in 
foreign countries participating in the Convention can be obtained from 
local United States consular officers, although consular officers will no 
longer authenticate the documents. Listed herewith are the appropriate 
authorities in the countries from which documents are more frequently 
required. 

AUSTRIA 

1. Bundesministerium fur auswartige Angelegenheiten (Federal 
Ministry of Foreign Affairs) 

2. The Presidents of any Civil Court of First Instance, with the ex- 
ception of the Commercial Court (Handelsgericht) of Vienna and the Ju- 
venile Court (Jugendgerichtshof) of Vienna, or their representatives au- 
thorized to issue the certificate (apostille) 

3. Landeshauptmanner (Governors of the Provinces) 
4. Landesregierungen (Governments of the Provinces) 

BAHAMAS 

The Permanent Secretary of the Ministry of External Affairs of the 
Commonwealth of the Bahamas 

BELGIUM 

Minister des Affaires etrangeres, du Commerce exterieur et de la 
cooperation au Developpement (Ministry of Foreign Affairs, External 
Trade and Co-operation in Development) 

CYPRUS 

Ministry of Justice of the Republic of Cyprus 

FRANCE 

For the Departments in Europe and Overseas (Guadeloup, 
Guyane, Martinique and Reunion): 

Les Procureurs generaux pres les cours d'appel (The General 
Prosecutors at the Courts of Appeal) 

GERMANY, FEDERAL REPUBLIC OF, INCLUDING LAND BERLIN 

A. Federal Authorities 
1. Bundesverwaltungsamt (~ederal Administrative Office) 
2. Prasident des Deutschen Patentamts (President of the Ger- 

man Patent Off ice) 
B. Authorities of the "Lander" 

3. Senator fur Justiz (Minister of Justice) 
4. Landgerichtsprasident (President of the Provincial Court) 
5. Amstgerichtsprasident (President of the District CourtiCourt 

of First Instance) 
6. Senator fur innere Angelegenheiten (Minister of Home Affairs) 
7. Regierungsprasident (Head of the Provincial Government) 
8. Prasident des Verwaltungsbezirsks (Head of the Administra- 

tive District) 

HUNGARY 

1. Ministry of Justice 
2. Ministry of Foreign Affairs 

ISRAEL 

Ministry of Foreign Affairs 

JAPAN 

Ministry of Foreign Affairs 

ITALY 

1. I Procuratori della Reppublica (The Public Prosecutors) 
2. The Competent Prefetti (Heads) of Territories for the Valley of 

Aosta: II Presidente della Regione (The Head of the District) for 
the Provinces of Trente and Bolzano: II Commissario di 
Governo (The Commissioner of the Government) 

LIECHTENSTEIN 

Regierungskanzlei der furstlichen Regierung (Office of the Govern- 
ment of the Prince), at Vaduz 

LUXEMBOURG 

Ministere des Affaires Estrangeres (Ministry of Foreign Affairs) 

NETHERLANDS 

Kingdom in Europe: Griffiers van de arrondissementsrechtbanken 
(Registrars of the Courts of First Instance) 

Netherlands Antilles: Gezaghebber van het eilandgebied (Lieuten- 
ant Governor of an Island or Group of Islands) 

PORTUGAL 

Portugal: Procurador General da Republica (General Prosecutor of 
the Republic) and Procuradores da Republica junto dos Tribunais da 
Relacao (Prosecutors of the Republic at the Courts of Appeal) 

Angola and Mozambique: Governadores gerais (Governors Gen- 
eral) 

Other Overseas Provinces: Governadores (Governors) 

SPAIN 

1. Secretarios de Gobierno de las Audiencias (Secretaries of the 
Territorial Courts, or their deputies) 

2. the President of the relevant Association of Notaries public or 
the person legally responsible for its affairs 

3. Jefe de la Seccion Central de al Subsecretaria (Head of the 
Central Section of the Ministry of Justice) 
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